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Patient safety should be a physician’s principal
aim. But leaders in the obstetrical community

have developed baseless criteria for assessing the

causes of brain injury at birth—and have shirked
their ethical duty to avoid preventable injuries.

By || ROBERT L. CONASON AND STEVEN E. PEGALIS

The civil justice system should fairly
compensate people who have sustained
preventable injury. The successful pur-
suit of meritorious medical liability cases
promotes patient safety by discouraging
substandard care.

Tort liability is premised on the moral
concept that each negligent party should
be financially responsible for each rea-
sonably avoidable injury. The law also
contemplates that the obligation to
pay will act as a warning that the law
demands the exercise of due care.!

Our clients who have been harmed by
medical error want us to promote safe
care for others. Our mission is to help
our clients and society. If, by pursuing
meritorious medical liability cases, we
promote safer care that results in fewer
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preventable injuries, we are being true
to our mission.

The medical profession’s ethics are
consistent with this moral and legal
premise. All physicians are required
to acknowledge that medical errors
can occur and harm patients—and to
work toward reducing the incidence of
potentially harmful errors.? By consider-
ing information from past meritorious
claims, risk management uses the finan-
cial incentive of reducing future liability
costs to promote safer care.

We maintain that some medical
groups undermine the moral and legal
precepts that hold physicians account-
able for medical care—especially in cases
involving perinatal brain-injured infants.
We believe that their arguments, as part
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of an organized and determined effort
intended to “protect” doctors, have the
net effect of striking at the heart of the
civil justice system.

Tn 2007, the New York superinten-
dent of insurance convened a task force
to consider medical liability safety and
cost issues, Various stakeholders invited
to participate included the Medical Soci-
ety of the State of New York (MSSNY)
and the American Congress of Obstetri-
cians and Gynecologists (ACOG), acting
on behalf of its member obstetricians,
who were reputed to be among the medi-
cal specialists “most impacted” by medi-
cal negligence lawsuits.?

The MSSNY’s position was that the
civil justice system no longer serves its
fundamental purposes, and traditional
tort “reform” measures are only a tem-
porary fix. The society urged the adop-
tion of ACOG’s proposed no-fault system
for neurologic handicap in children—as
a first step toward a no-fault system for
all medical liability cases.!

During the proceedings, an ACOG
physician noted that while scientifically
valid studies proved that perinatal brain
injury that results in cerebral palsy (CP) is
a “rare” event and not preventable, many
ACOG members had paid large sums of
money defending lawsuits alleging that
their negligence during a patient’s labor
and delivery caused an infant’s CP.5
According to the physician, this proved
that the civil justice system was not work-
ingin thissubset of serious injury cases—
and it might not be working in others.

Proponents of tort “reform” and no-
fault legal immunity often use the peri-
natal brain injury case as an example of
how serious injury liability cases can-
not be resolved on true merit.® Influ-
ential ACOG leaders have written that
the medical liability trial amounts to a
“free-for-all” and that plaintiff attorneys
and their experts use theater rather than
science to play on juror sympathy.”

But the so-called science that ACOG
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relies on to make these arguments is

flawed. It can be summarized as follows:

-» There are specific “essential” criteria
for determining whether a disabling
brain injury occurred during labor:
lab evidence of severe acidosis at
birth (the pH must be below 7.0, for
example); evidence of specific new-
born neurological symptoms (called
neonatal encephalopathy); evidence
of a specific type of CP; and the
absence of any identifiable alterna-
tive explanation (such as infection).*

-» Using these criteria as the measur-
ing rod to identify brain injury that
results in CP during labor, ACOG
maintains that such injuries occur
only rarely.

- The use of the electronic fetal moni-
tor during labor cannot influence
the outcome or prevent CP. Despite
advances in medicine, CP is not
preventable.’

The current criteria were created by
an ACOG committee chaired by Gary
Hankins in 2003."” They modify criteria
established by a prior ACOG committee,
also chaired by Hankins, in 19921

But expert testimony that Hankins
gave in a 2007 hearing in Florida shows
that even he doesn’t believe that the
criteria are essential to proving that a
child’s cerebral palsy was caused by peri-
natal injury. In Florida, an obstetrician
can opt out of a liability lawsuit and into
a no-fault system if a child’s brain dam-
age occurred during labor or birth. In
the 2007 case, a defendant gbstetrician
was seeking to do just that, and Hankins
testified that the child’s brain injury in
that case occurred during the labor and
delivery process as a consequence of
acute severe birth asphyxia. He swore
that the 2003 criteria were not essential
and that each case must be evaluated on
its own merits."?

In that case, neither the severe aci-
dosis nor the newborn encephalopathy
criteria were met. Other information

supported the conclusion that there
was severe, acute labor-related asphyxia,
and there was no identifiable alternative
explanation for the child’s injury. Han-
kins, using deductive reasoning, arrived
at a plausibly correct conclusion. He
simply used the scientific method, look-
ing at the facts of the case and analyzing
what fit and what did not, to determine
the most likely cause.”

There are known medical rea-
sons why severe acidosis or newborn
encephalopathy sometimes occur and
sometimes do not occur in cases of acute
severe labor asphyxia.'* Even if other risk
factors are present before labor (such as
infection and growth restriction), that
does not mean the child was not brain-
injured during labor. Each case must be
evaluated individually, as Hankins did
in Florida. An individualized evalua-
tion would understand that prior fetal
compromise would make a child more
vulnerable to labor stresses.

No scientific studies or data sup-
port the ACOG criteria, but obstetri-
cians favor them because few cases of
disabling brain damage can be found to
be due to potentially avoidable labor- or
birth-related causes if the criteria are
rigidly applied.’s

In 1987, ACOG published in its peer-
reviewed journal an article in which the
obstetrician author wrote that, because

- “most litigation is based upon events

during the delivery process,” he recom-
mended obtaining a sample of fetal blood
only when the fetus was depressed so the
physician could use that information to
help defend a liability case. If the fetus was
not depressed, he recommended against
obtaining a blood sample because it might
be “uncomfortably incriminating™*
Collecting ornot collecting a sample of
fetal blood should be a medical decision
based solely on what is best for the child.
But ACOG's editors and peer reviewers
impliedly endorsed the article’s recom-
mendations by publishing it.
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Using ACOG’s criteria to frus-
trate children’s valid legal rights also
frustrates what can be effective risk-
management efforts. What might be a
win-win situation (fairly compensating
the child and using the information to
prevent future similar harm) can become
a lose-lose situation.

Skewed Statistics

Statistics have also been used—wrongly—
to defend negligent obstetrical care. The
perinatal mortality rate (PMR) repre-
sents deaths shortly before, during, and
shortly after birth. In the 1960s, before
the introductipn of electronic fetal moni-
toring and other advances such as the
newborn intensive care unit, statistics
revealed that the PMR was high (37 per
1,000 births)."”

The statistical incidence of cere-
bral palsy was comparatively much
lower (about 2 to 4 per 1,000 births).”®
Advances in technology produced a dra-
matic decline in the PMR (of almost 30
per 1,000 births). If only five of those
“saved” children survived with cere-
bral palsy, the cerebral palsy rate would
double. But the rate did not rise at all.

ACOG maintains that the absence
of significant decline in the cerebral
palsy rate proves that cerebral palsy is

not preventable.”” But this represents a
misuse of the statistics. What they show
is that far fewer children were injured
during labor and birth, fatally and oth-
erwise, proving that good care using new
technology can make a difference.?”

Statistics have also been used to
allegedly prove that cerebral palsy is
not “predictive” and therefore cannot
be prevented by using electronic fetal
monitoring. But this argument ignores
the physician’s duty of care to his or her
patient. Injury from being an occupant of
a moving vehicle is not statistically pre-
dictive. For example, even though there
is less than a 0.01 percent chance that
each occupant of a car will be injured in
an auto collision, each driver must place
a child in a safety seat and must use due
care to avoid a collision.

Complications associated with risk
factors sometimes lead to harm. Doctors
use risk factors to anticipate and avoid
harm. But attributing harm to risk factors
rather than specific identifiable compli-
cations and stating that cerebral palsy
from labor is not a predictive outcome
can result in erroneous conclusions.

If stresses during the birth process are
excessive, they will cause harm. Disabling
brain injury that produces cerebral palsy
can be anticipated, and excessive stresses

that can produce such injury can be
avoided or limited in individual cases.

Ambiguous Advice

Thirty years ago, the American Society of
Anesthesiologists (ASA) used informa-
tion from closed medical liability cases
to adopt mandatory minimum standards.
As a result, the ASA made the admin-
istration of anesthesia much safer, and
anesthesiologists dramatically reduced
their liability claims and premiums.

In 2008, a group of obstetricians
published a study in which they used
closed perinatal liability cases to devise
and implement a new, “unique” patient
safety protocol involving an obstetri-
cal service delivering 220,000 children
each year. They stated that their peri-
natal safety program rejected the use of
“purposefully ambiguous” guidelines,
which they recognized as a “traditional”
approach that helps a liability defense.
They used mandatory, unambiguous
guidelines coupled with an interactive
teaching of electronic fetal monitoring,
and they reported fewer bad outcomes,
a 50 percent reduction in liability cases,
and a “dramatic” decrease in liability
costs.”

There is a clear parallel between what
the ASA did 30 years ago—using liability
claims to make care safer—and what this
obstetrical group accomplished.

In contrast, ACOG’s most recent labor
management bulletin (issued in July
2009) is purposefully ambiguous.?* For
example, the committee formulating the
guidelines identified certain electronic
fetal monitoring information as normal,
certain information as abnormal, and cer-
tain information as “intermediate.” One
member of the committee noted a signifi-
cant concern with this wording, “fearing
its potential legal implications”*

This ambiguity reflects ACOG’s preoc-
cupation with how the words will be used
in the courtroom. Instead, the wording
should state unambiguously that issues
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of uncertainty must be resolved in favor
of protecting each child.

ACOG has previously urged its mem-
ber obstetricians to eliminate the use
of the words “fetal distress” to apply
to information about the fetal patient
based on the electronic fetal monitoring
data.?® But the term “fetal distress” has
been used to indicate that the fetus is in
a precarious condition, which can lead
to brain injury or death if it persists. The
term was meant to alert medical profes-
sionals that they should not defer action
until after it is too late.?

The current guidelines also urge mem-
ber obstetricians to eliminate the use of
the word “hyperstimulation.” Contrac-
tions cause labor stresses, and those
contraction-induced stresses can become
“hyper” (excessive in frequency, duration,
or intensity). By focusing on these labor
stresses and the ability (or inability) of the

fetus to respond to them, bad outcomes
for vulnerable children can be avoided.”

Electronic fetal monitoring can reveal
hyperstimulation, a precarious situation
that can cause fetal distress and, ulti-
mately, brain injury if it persists. ACOG
cannot change the reality that this chain
of events occurs by eliminating the words
“hyperstimulation” and “fetal distress”
from patients’ medical records.

Dangerous Disconnect

There is a disconnect between ACOG's
claim that the civil justice system oper-
ates as a free-for-all and the due process
that actually occurs in the courtroom. We
recently represented a child who sus-
tained avoidable perinatal brain injury.
Her parents are physicians, but when
their child suffered an injury because of
medical negligence, they looked to the
courts for redress of her injuries and to
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help ensure that other children don’t suf-
fer the same fate.

Liability cases have improved the
safety of medical care. It will be made
even safer care as more physicians come
to understand that civil justice protects
all of us. 1]
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at Gair, Gair, Conason, Steigiman,
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New York City. Steven E. Pegalis is a
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professor at New York Law School.
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