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Patient safety should be a physician's principal I 

aim. But leaders in the obstetrical community 
have developed baseless criteria for assessing the I 
causes of brain injury at  birth-and have shirked 
their ethical duty to avoid preventable injuries. 
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of an organized and dewmined t f i r t  relies on to make these arguments is supported the cmclusion that there 
intended to "protect" doctors, have the flawed. Itan be summarized as follm was seve~, awe !iabor-pelatd asphyxia, 
net effect of striking at the heart of the .r There  re specific "esgentialR criteria and there was naideati6&le altmmtive 
civil justice system. for determinisg whether a disabling ~~ for the child's injury. Han- 

I n  3007, the New Yark superinten- brain injury mxrred during labor: k ~ ,  wing dducfive reasMliw arrived 
dent of imumce convened a task force , lab evideme of m admias at at a plausibly c o w  orrrrclwion. He 
w consider medical liability d e t y  and birth (tk pH mwa be b k h  7.0, for simply& the L;cientific metbod, hi- 
cost isms. Various stakeho1ders invitede ample); widence of swfic new- ing at the fa& of the case and analyzing 
tn participate included the Medical Soci- born neurological symptoms (caUed what h a d  what did aot, to determh 
sry of the State of New 'Ilork (MSSNY) neonatal emephelopathy); evidence the mmt likely causeE 
and the American Congpss of Obswtri- of a +k type of CR and the - I There are known medical rea- 
c h ~  rrnd Gynecologists &COG), acting aheme dairy identifiable alterna- sons why severe xidmis or newborn 
on behalf of its member obstetricians, tiw explanation (uch 8s i M o n f . "  ' tmxphaiopathy sometimes occur and 
w h o m  wuaed tobeamc~ngthernedi- * Wingthese criteria as the messur- ~ e s d o ~ a c m i n m w s o f a c u t e  
cal s+ts "most i m w A  by medi- i n g d  to identie btain injyry that e~kdmrarsphyxla?! Bven if other risk 
cal negligence l a w s d t ~ ~  . " r d t s  in CP during hbw, ACOG factom arepmentbefom h h r  (such s 

me l h e S W s  position was that  the maintains that such irjuries occur infection and growth mtricdm), that 
'Cpbhjusticesystemnolongwsemsits' onlymdy. dw3 not mean tk child was wt b&* 
fundamental purposes, and traditional ' + The w of the e b n i c  fetd moni- injured duriag Labor. Each ~ a c b  must be 
tort "reform" measures are only a bm- ; tor during* cannot influence evaluated individually, as Hankim did 
pow ~ IX  The urged the adop- f the oukom or prweat CP. Despite in Florida. An individualized d u a -  
tion of ACOG's p m p d  no-fault system : advances in mediche, CP is not + *, tion wodd understand that prior fetal 
for neurologic handicap in chiJdren-as ' prwmt&kP t 4 , - compromise wwld make a ckild nmte 

a first a p  mwad a nefauh system for me current criteria were &ted by vuherab1.e m *bar ltrtrra 
all mdicd liability cases4 an ACOG committee chair& by Gary No scientific stdies or data sup- 

During the proceedings, an ACQG Hanktns in2003,~Tbeymdify criteria part the ACOG criteria, but obstetri- - 
physician W that wh* scientifically establishdbyaprior ACOGcommittee, &us favor them because few cases of , 
valid -dies proved that p e r i d  brain aiso duhd by Hadim, in 1992," dlaabhgbmindmagecmbefoundto 
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injury that mlts in cerebral palsy(W) is But expert testimony that Kankins be due to -tidry avoidable Iabor- or 
a 5aWevwlt and not p&Iq many marry in a 2007 hewing In Florida $hm birth-dated cawes if the criteria are ; 
ACOG members had paid 1- sums of that even he dwn't believe that the rigidly appIi4.W 
money deleading lawsui~' dlegiw that criteria: are essential to proving that a In 1987, ACDG publiked in its peer- 
their e n c e  d u w  a patient's M m  child9 d ~ a l  galsy was caused by @- reviewed journal an && in which the 
and delivery caused an Infant's CP.' natal injury. In Florida, an obstetrician obstelrkhn author wrote that, because 
According ta the physician, this proved can opt out of a Eiabllity lawsuit and into + * m m  litigation is based upon events 
thatdteciviljustiesystunuffas notwork- a n -fwk symm ifa child's brain dam- duringthe delivery pcess,," he recan- 
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and it m@~t not be working in others. the 2a7  -, g defendant obtrician only when k fetus was d e p d  WI the 
Propents of tort aref~rmw and na- was sedchgmdo justtha~ and EIanlcins physician could use that idomtion to 

fault legal immunity often use the peri- testified that the child's brain injury h I d p W  aliability case. Xfthebwas 
natal brain injury case as an example of that case occurred during the lafmr ard mt &- he r e c o d e d  q p k  
how serious injury liability cases can- delivery pracess as a ccmsequince of o k h @ a  M d  -p!e- it mi&t 
not be resolved on true meritP Influ- acute severe birth asphyxia He swore be "uecomfortably i n c r h h t h g u  
entid ACOG leaders have $Atten that hat  the: 2003 criteria were not M Collectingwmtw1lechgasampled 
the m e d i d  W t y  trial amounts to a and that each m must be evahated on fed M d  should be a medical &&ion 
Irhfo~d* and that plaintiff attorneys its awn meri&n bdsdelymwbtisbestfwthchiId 
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sci&ce to play on juror -thy? d d s  nor the d m  enceph@athy impliedy endorsed the d & s  re- 
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between ACOG's that can produce such injury can be 

claim that the civil justice avoided or limited in individual cases. 

Ambiguous Advice 
Thirty years ago, the American Society of 
Anesthesiohgists (ASA) used informa- 
tion from closed medical liability c- 
to adopt mandatory minimum standards. 
As a result, the ASA made the admin- 
isaation of anesthsia much safer, and 
anesthesiologists dramatically reduced 
their liability claims and ~remiurns.~ 

In ZOOS, a group of obstetricians 
published a study in which they used 
c l o d  perinatal liability cases to devise 
and implement a new, *unique" patient 
safety protocol involving an obstetri- 

Using ACOG's criteria to frus- not pre~entable.'~ But this represents a cal service delivering 220i000 children 
trate children's valid legal rights also misuse of the statistics. What they show each year. They stated that their peri- 
frustrates what can be effective risk- is that far fewer children were injured n a d  safety program rejected the use of 
management efforts. What might be a during labor and birth, fatally and 0th- "purposefully ambiguous" guidelines, 
win-win situation (fairly compensating erwise, proving that & care using new which they recognized as a "traditkmln 
the child and using the information to technology can make a differencem approach that helps a liability defense. 
prevent future s i d a r  harm) canbecome Statistics have also been used to They used mandatory, unambiguous 
a lose-lose situation- allegedly prove that cerebral palsy is guidelines coupled with an interactive I 

not "predictive" and therefore cannot teaching of electronic fetal monitoring, 
Skewed Statistics be prevented by using electronic fetal and they reported fewer bad outcomes, 
Statistics haveabbeen used-wrongly- monitoring But this argument ignow a 50 percent reduction in liability cases, 

defend n e g l i ~ n t  obstetrical care. The the physician's duty of care to his or her 

I rate (PMR) repre- patient. Injury from being an occupant of 
i rtly before, during, and a moving vehicle is not statistically pre- 

n the 1960s, before dictive. For example, even though there 
f electronic fetal moni- is less than a 0.01 percent chance thar 

other advances such as the each occupant of a car will be injured in 
nsive care unit, statistics an autocollision, each driver must place 

at the PMR was high (37 per a child in a safety seat and must use due 
care to avoid a collision. 

ncidence of cere- Complications assoriated with risk 
om parat ively much factors sometimes lead to ham. Doctors 

bout 2 to 4 per 1,000 births 7 risk factors to anticipate and avoid 
technology produced a dra- m But attributing harm to risk factors 
e in the PMR (of dmost 30 ther than spec%c identifiable compli- 

s). If only five of those tions and stating that cerebral palsy 
n survived with cere- from labor is not a predictive outcome 

the cerebral palsy rate would can result in erroneous conclusions. 
he rate did not rise at all. If s t r e w  during the birth procas are 
aintains that theabsence acessive,theywillall~eham.DisaMing 

ecline in the cerebral brain injury that produces cerebral palsy 
palsy rate proves that cerebral palsy is canbe anticipated, and excessive s& 

the ASA did 30 years ago-usinp liabili 
claims to make are safer-and! 
obstetrical group accomplish L 1n contrast, ACWS most recenm 
management bulletin (issued in Ju 
2009) is purposefully ambiguous.+ 
example, the committee formulati 1 
guidelines identified certain electron 
fetal monitoring information as norm: 
certain information asabnormal, md CE 

rain information as "intermediate." 01 
member of the committee noted a signiEp 

This ambiguity reflects ACOG's prea 
cupation with how the words will be u s  
in the courtroom. Instead, the wordi~ 
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of unceriainty must be res01vd in favor fetus to respond to them, bad outcome help ensure that other childmn don't su 
for vulnerable chihen can be avoidedw fa the same fate 

to informadon about the fetal patient mately, brain injury if it p e r s h  ACOG to understand that civil justice pro 
based on the electronic fetal monitoring cannot change the reality that this chain all of us. 
data# But the term "fetal disffess" has of wentsoccusby eliminatingthe words 
been used to indicate that the ktw is in "hyperstimulation* and "fetal distress* Robert L. Conuson is the senior partner 
a pmarious condition, which can lead from patient+ medical records. at Gaic Gair. Conason, Steigman, 
to brain injury or death Zit persists. The Mackaui Bloom ond Rubinowirz in 
term was meant to alert medical pmfes- Dangermts D h n n e c t  New Ywk City. Stwen E. W I i s  is a 
sionals that they should not defer action There is a d h n m c t  h w e e n  ACOG's W e r  at Peegalis & Erickson in Lake 
until after it is tm lateM claim that the civil justice system opr- Success, New York, and an adjunct 

the word "hyperstim~tioan Contrac- recently represented a child who sus- 
Norss 

. tions cause labor stresses, and those hind avoidable p a h a d  brain injury. s, ,* ~ i ~ i ,  nunis Ida N.HM 3, mx 
, , ' contraction-induced stmsescm become Her parents am physicians, but when 1957). ~ f r i s  case is m s h e n t  with the 

*hypw* (excdw in fresuenq,dumh, their &Id sufiered an injury because of comn law of 
a See Am. Ed. Imernal Med Fwnd et al., 

or intensity). By k i n g  on t h e  labor medical n e g l i ~ c e ,  they looked to the M~~~~ th N, 
-and the a b ' i  (or inability) of tfie cou- for redress of her injuries d to M i h i u m : A  W c i m  charter. ~ 3 6  


